THE VERDICT OF QUIESCENT YEARS
of law-school courses. I do not conceive of myself as a pamphleteer, a crusader, a reformer. I seek understanding. One hopes, of course, that what one writes may be of help to the courts as they struggle with knotty problems; that it may be of help to advocates as they argue their cases; that it may provide insight for students, and stimulate them to think along what one believes to be constructive lines. One hopes, in a rather abstract and skeptical way, that one may thus ultimately have some influence for improvement of the administration ofjustice. Because of such background hopes, I sometimes tend to write as if I were advocating a program for immediate action; but I have no delusions on that score. When I say that "We would be better off without choice-of-law rules" 3 I state a conviction; I do not, however, "take the helm while tossing overboard the compasses, sextants, and other navigational aids which centuries of effort have devised." 4 I am not a man of action; I am a classroom man. My convictions are published so that people like Mr. Hill can cut them to pieces. If anything remains to influence the growth of the law, that will be gratifying. In the meantime my primary purpose will have been accomplished: so far as I am concerned I can teach conflicts more effectively, with more insight, and with more integrity.
I began teaching conflicts in 1946, without the dubious advantage of having studied the subject in law school. My experience during the following decade must have paralleled that of almost every newcomer to the subject: it is indeed a field of sophism, mystery, and frustration. Time after time the courts have refused, with apparent perversity, to decide according to the rules in the book.5 What motivates them to do so? How is one to predict their behavior? On the other hand, the courts oftentimes applied the rules literally and blindly, without regard to results that were seemingly indefensible. As others have done, I found inspiration in the writings of Cook6 and Cavers, 7 as well as of others whose influence has previously been acknowledged. Yet my troubles persisted. In particular, I found students quite unreceptive to the Cavers approach, for reasons which he himself has succinctly stated.8
In no quarrel. The faculty to which I belong is perhaps distinguished by its enthusiasm for the value of empirical investigation. That type of research has not, however, rendered legal analysis obsolete. There are problems that can be resolved only by factual investigation; as a rule, however, the problem can be stated only by means of legal analysis.
In my presentation of the problem I did not employ factual data on the incidence of the various type-cases, nor did I count the number of times that courts reached the indicated result as compared with the number of times they avoided it by manipulating the system. Instead I used the device of the hypothetical case. This procedure seems to distress Mr. Hill, but it is surely not lacking in respectability. It is familiar enough to the classroom-oriented writer. When the Palsgrafcase 17 is reached in the course on torts, the instructor is likely to put some such problem as this: A box lies in an alley. A truck-driver acts in such a way as to create an unreasonable risk of harm to the property interest of the owner of the box. Unknown to the truck-driver, a small boy is playing inside the box, and is injured. Is the driver liable for the injury to the boy? No one asks how often this has happened. There need only have been one case of a real boy in a real box; indeed, if the instructor is sufficiently imaginative-and imagination in the construction of hypothetical cases has traditionally been a mark of the superior instructor-there need never have been a real boy in a real box at all. The imaginary case serves to test the doctrine. It might, indeed, be useful or at least interesting to know the magnitude of such occurrences, so that the economic and social impact of the doctrine might be judged. But the empirical problem does not present itself until it is revealed by analysis.
It happens that in conflict of laws it is possible, given certain assumptions, to state all possible hypothetical cases. The creative imagination that ordinarily goes into devising ingenious variations is not required. All that is necessary is a rather pedestrian tabulation, according to quasi-mathematical principles, of the possible combinations of factors assumed to be relevant variables. This procedure may not be possible in any other area of the law. At any rate, the tables that appeared in the early articles-tables that Mr. Hill treats with more kindness than some critics1 8 -are nothing more than enumerations of the full range of hypotheticals. Nothing is assumed or implied as to the probable frequency of the various cases, except in a few instances where a common-sense judgment may be made as to the probabilities---e.g., the likelihood that a particular combination will occur may be lessened by the fact that in normal cir- Is They were lampooned in Horowitz & Netterville, Unprivileged Refusal to Reap Where One Has Not Sown, 12 J. LEGAL ED. 201,204-05 (1959) , and numerous complaints concerning them have been brought to my attention. I regard them as an aid to analysis; but, of course, to the extent that they serve as such, they require thought. Thus they are, naturally, objectionable. Mr. Hill has voiced no such objection; he merely wants statistics in addition.
cumstances service on the defendant cannot be perfected by the court designated as forum; or it may be assumed that, when parties in different states are negotiating by correspondence, it is a priori as likely that the acceptance will be posted in one state as in the other. Mr. Hill, I believe, understands this fully, though he inaccurately refers to the method as "statistical."1 9 He simply feels that the infirmities of the system cannot be established without factual data to supplement the analysis.
Suppose that a married woman resident in Maine, where the disabilities of coverture have been removed, contracts to guarantee her husband's obligation to a Massachusetts creditor. The contract is "made" in Massachusetts, and the creditor's action is brought there. Massachusetts law provides that married women may not bind themselves for the debts of their husbands. Has any instructor in conflict of laws ever failed to put to his class this variation of the facts in Milliken v. Pratt ?20 Has anyone ever hesitated to do so because of ignorance as to the frequency with which such a case may arise? Is it not enough, for purposes of analysis, that the case is not impossible, just as the boy in the box is not impossible? I do not know how often the configuration has arisen; one may guess that it is relatively rare, since it may be that the Massachusetts creditor would require a great deal of luck to effect service of process on the nonresident defendant in Massachusetts. Further, I do not, of course, know whether, in such cases as have arisen, the courts have followed the book and applied the law of the place of contracting to free the emancipated married woman from her honest obligation, or whether they have more or less ingeniously contrived a way to avoid that result. I know only that such a combination of facts may arise, and that if it does the system directs that the court render an absurd judgment.
At the risk of being branded a reactionary, I will go farther and say that I do not particularly yearn to know either the frequency of such cases or the figures as to their disposition. This would be interesting information, and it would no doubt provide convincing support for criticism of the system. The question, however, is whether its contribution to our appreciation of the problems of conflict of laws would be sufficient to justify the cost of obtaining it. A substantial foundation grant would be required to finance the investigation, and I, for one, do not feel in position to write the brief justifying the application. Study of appellate cases would not suffice; there would have to be study of the records of trial courts, without appropriate indexing aids; I would not be equipped for the task, and I think I could better spend my time otherwise. If there are others who regard this kind of research as fruitful and necessary, I wish them well; it's just not my dish of tea.
Perhaps it was inadvisable to speak of the unsatisfactory results in the 
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THE VERDICT OF QUIESCENT YEARS hypothetical cases in terms of "cost"; yet Mr. Hill's exception to the mode of expression strikes me as a trifle solemn. The expression is metaphorical, in any event; even if empirical data were available, to speak in terms of costs would be to employ a figure of speech. When one can show, as in the case of married women's contracts, that application of the law of the place of contracting subverts domestic policy without advancing foreign policy in four of the fourteen possible cases, and subverts foreign policy without advancing domestic in two additional cases, 21 one has not, to be sure, said anything very meaningful about the cost of the system in any literal sense; but if the traditional role of the hypothetical case has any significance, one has said something meaningful about the way in which the system regards state interests. May it not be said fairly, if not with literal precision, that the price of uniformity is the sacrifice of state interests in nearly half of the possible cases? If not, in the absence of supporting data, it seems to me that we shall have to avoid such statements as that "eternal vigilance is the price of liberty."
Mr. Hill is even more unhappy about the treatment of Grant v. McAuliffe 2 2
than about the treatment of Milliken v. Pratt. First, he is unhappy about the candid resort to fiction.23 With respect to this precise count of the indictment, my only defense, perhaps, is that the law has always made use-profitably, for the most part-of fiction. With respect to the implications of the charge, more will be said in due course. Next, Mr. Hill suggests that it is "arguable" that the resort to fiction amounts to "nothing more or less than resort to familiar choice-of-law rules which... [Currie] believes advance the respective interests of California and Arizona more effectively in this instance than the Restatement rule" ;24 and he regards my definition of the situations in which Arizona may assert an interest in the application of its law as extreme and artificial. 25 Here we have two instances of either misunderstanding on Mr. Hill's part or failure of communication on mine. It should not be impossible to remove the grounds for disagreement in such instances.
It is true that many of the "connecting factors" that are familiar in choiceof-law rules will be found relevant in determining the extent of a state's interest in the application of its law and policy. It does not at all follow that the utilization of such factors means that choice-of-law rules are being utilized. A choice-of-law rule purports to state the course that should be followed by any court; when the same factor is utilized in defining a governmental interest 
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the interests of a particular state. Thus the Restatement says, in effect, that whether a cause of action for personal injuries survives the death of a tortfeasor shall be determined according to the law of the place of harm, irrespective of other considerations, and by any court whatever. 26 I concede California the right, if it so desires, to assert an interest in providing compensation for the injured plaintiff notwithstanding the death of the tortfeasor when the injury occurs in California; but this is not a choice-of-law rule: I would not expect Arizona to apply the California rule in those circumstances, where to do so would interfere with Arizona's (assumed) policy of protecting the Arizona estates of deceased Arizona tortfeasors. If this is not plain enough, illustrations could be multiplied indefinitely.
The second failure of communication is not so easily explicated. Perhaps it will help if I am permitted to recount a bit of quite personal history. As the article on Grant v. McAuliffe was originally written, I recognized only one basis for an interest on the part of Arizona in applying its protective policy: the domicile of the deceased tortfeasor in that state. The Article Editor of the Stanford Law Review at the time, Mr. William W. van Alstyne, took strong exception to this position, arguing that Arizona might legitimately assert an interest when property of the decedent was being administered in the state. I resisted his suggestion, arguing that such a position would be inconsistent: if Arizona asserted an interest where its own domiciliaries were concerned, it should logically and consistently acknowledge the interest of another state in which the decedent was domiciled. Mr. van Alstyne commendably persisted in his objection, and in the end convinced me that he was right. It was not for me to judge whether the claims of Arizona were logical and consistent; it was for the Arizona courts to declare the interests of the state, and if their determination could not be stigmatized as constitutionally unreasonable, it must be accepted. This is one of the many instances in which I gratefully acknowledge, with pride in the tradition, the contribution of the student editorial process.
From this experience I learned an important point, to which I have tried to adhere consistently (without complete success): Determination of the policy expressed in a state's law, and of the state's interest in applying that policy to cases involving foreign elements, is not distinctively the task of the conflict-oflaws technician. It is the task of the specialist in the type of domestic law involved, e.g., the law of torts, or contracts, or mortgages. 27 Ultimately, it is for determination by the state's courts in the light of all the expert knowledge that can be brought to bear. The distinctive task of the conflict-of-laws technician (and it is one of diminishing importance) is to take the state court's determination of state policy and interest as given, subject to constitutional limitations, and then to determine how that interest is to fare in competition with (or in the 26 RESTATEMENT, CoNFLIcT OF LAWS § 390 (1934 Especially in the early articles, the tactic was deliberately adopted of conceding the state the widest reasonable latitude in asserting an interest in the application of its policy. The reason was that it seemed useful to determine what the ultimately selfish state would do, acting solely in furtherance of its short-range interest in connection with the specific law involved, with a view to examining the extent to which the state did not act in that way, and inquiring into the reasons for its failure to do so.
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As a result, it is not surprising that the early articles conveyed the unintended impression that they called upon the state courts to define state interests in the broadest terms permissible under the Constitution, without regard to the long-range interest of the states, and then to apply local law inflexibly in order to effectuate the immediate interests. That is the impression conveyed to Mr. Hil1.29 But by the time Mr. Hill wrote his article it should have been abundantly clear that this was not the thesis. The article on the Romero case 30 recognized that delineation of the scope of a state's interest is a task ofjudicial statesmanship, and that a court may be well advised to consider the conflict with foreign interests that may result from a too selfish and provincial determination. For obscure reasons Mr. Hill seems to think that what was said in the Romero article does not count, or at least is not as important as the early articles. Almost one detects a feeling that there can be no atonement for limited vision in the early stages of development. I trust there is no such principle, because in articles written since Mr. Hill's I have made further changes, and I anticipate more to come in the future.
Mr. Cavers has been more charitable. Regarding the Romero article as a major modification of the original emphasis on state "egocentricity," he now finds it "rather difficult to differentiate" my views from his own. 31 In a sense Mr. Cavers is right about the shift in emphasis; at least, after working through the Romero problem, I had the distinct feeling of having materially clarified my understanding of the problem. It is fair to add that the mellower view was contained, if only in seed form, in the early articles, 3 2 although I doubtless wrote for the most part as if I were carried away by the indubitability of the interests as I had inexpertly defined them for formal purposes.
To return to Mr. Hill and Grant v. McAuliffe: I do not insist that the Arizona court would be derelict in its duty if it were not to apply the Arizona rule of abatement in every case in which either (a) the decedent was domiciled there or (b) property of the decedent is being administered there. Clearly enough, the article itself recognized the possibility that an Arizona court might, in the exercise of moderation, limit Arizona's interest to the one situation or the other. 33 Moreover, if Mr. Hill means to suggest, as I think he does, that a discriminating Arizona court would be well advised to apply its rule only where those interested in the estate were actually within the protection of Arizona's policy, I have no basic quarrel with him; I only anticipate that the complications of administering the rule in such a particularized way would lead the court to frame its definition more broadly-a technique that is constitutionally sanctioned, 34 though of course "it does not follow that this is necessarily the basis to be employed in a critical study of the methods by which governmental interests may be rationally advanced."
35 Indeed, I can imagine an enlightened Arizona court's holding that its abatement rule is only a relic of the past that no one has taken the trouble to dispose of, and that the rule states no "real policy" (a concession in the original article upon which Mr. Hill seizes with apparent relish). In that event, I would expect the enlightened court not only to refuse to apply its law in a situation in which to do so would conflict with the policy of California, but also to overthrow the outmoded relic for domestic cases. If Arizona has no real policy of protection for the estates of deceased tortfeasors, there is no ground for thus curtailing its policy of requiring compensation for the injured. There is no reason why conflict of laws should provide a playground for timid reformers.
Mr. Hill regards it as a "curious fact" that "California fares better under the Restatement method than it does under... Currie's method-that is to say, the Restatement method yields results favorable to California in a higher number of possible cases.... But California policy would not suffer, despite this difference, if both states adhered to the Restatement rule. If, as ... Currie believes, the value of a choice-of-law rule is to be measured by the consistency with which it advances governmental interest, it would seem that, in this instance at least, he has chosen an unfortunate example to illustrate the costs of the traditional method. Table 6 
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way, is what the traditional system expects of us). The significant thing about the comparison of the results of applying the place-of-injury rule with those of employing the interest analysis is not that in the first Califonia's interest prevails over Arizona's conflicting interest six times and Arizona's prevails only three, while in the second the proportions are reversed. That phenomenon is an incident of the structure of the particular problem, and there exist no scales in which to weigh impartially the desirability of the one result or the other. The significant difference lies in the fact that all the decisions indicated by the analytical method make sense from the standpoint of the court that renders them. There is no subordination of domestic to foreign policy; and, perhaps most significantly, there is no such stultifying decision as the Restatement calls upon the California court to render in the situation presented in Grant v. McAuliffe itself, subverting California's interests without advancing the interest of any other state.
It may help to bring the discussion back to earth if we speculate as to how Mr. Justice Traynor, author of the majority opinion in Grant v. McAuliffe, would respond to Mr. Hill's argument. As an associate justice of the Supreme Court of California he cannot, of course, detach himself from his duty to effect the policy of California, as he determines it, and so to apply California law to situations in which its application is necessary to effectuate California policy, subject to constitutional limitations. In effect, Mr. Hill would say to him: I urge adherence to the rule of the Restatement, and application of the law of the place of injury even in the Grant v. McAuliffe situation, since, however indefensible the result may be in that situation, the over-all result (if Arizona also adheres to the Restatement, and blindly sacrifices her own interests) will be that California interests will prevail over Arizona's in the greater number of possible cases of conflicting interests.
I doubt that Mr. Justice Traynor would be persuaded. The problem before him and his brethren in a case like Grant is to reach a rational and just result in determining the issue between the parties at bar. He has no way of knowing how California interests would fare if the principle urged by Mr. Hill were followed with respect to the many other matters covered by the Restatement. He can have no assurance that Arizona courts will really behave in the docilely eccentric way that Mr. Hill anticipates. The assumed prevalence of California interests is stochastic in the extreme. But above all, even if such cooperation by Arizona were assured, I think it highly unlikely that Mr. Justice Traynor would be willing to trade off the rights of the plaintiff in the case at bar in return for state policy gains in litigation between other parties. The court's responsibility is the judicial one of finding a rational and just result in the case before it, not the political one of furthering some transcendent objective, whether it be the more complete effectuation of California policy in cases brought in other states, or the attainment of uniformity of result wherever the case happens to be brought.
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And what argument would Mr. Hill address to the Supreme Court of Arizona?
The value of a conflict-of-laws method is to be measured not by "the consistency with which it advances governmental interest" 40 in the abstract, but by the extent to which it helps the courts of a particular state to reach rational and just results in the cases that come before it, having regard to the policies expressed in the laws of that state and its interest in the effectuation of its policies.
Mr. Hill notes that I did not attack the results actually reached in Grant v. McAuliffe and Milliken v. Pratt . 41 It is indeed true that I supported, and do support, the decision in Grant v. McAuliffe; but the implication that the existing system works well is untenable. The decision in Grant v. McAuliffe was in the teeth of section 390 of the Restatement; it was excoriated by a defender of the faith;42 it was reached by the narrowest of margins. The precedents being divided on the question of characterization, a sensitive majority was able to avoid the absurd result demanded by defenders of the faith by preferring a characterization different from that which had become orthodox-if you will, by manipulating the loose apparatus of the system in order to reach a result deemed desirable on quite independent grounds.
As Mr. Hill says, I did not explicitly indicate disagreement with the result in Milliken v. Pratt. That omission I now have the opportunity to rectify. The discussion must proceed on two levels, because on its actual facts the case is not the typical one in which there is a clear conflict of interests. When the case came to trial the Massachusetts statutes had been altered so as to remove the incapacity that was imposed on married women at the time of the transaction. In the former discussion this change in law was for the most part left out of consideration so that the typical case of a continuing conflict might be considered.
On the same assumption, that Massachusetts law at all relevant times imposed the incapacity, I suggest that the task of the Massachusetts court was, first, to determine the policy expressed in Massachusetts law. Assuming that the policy is found to be protection of a susceptible class (as was assumed before), the next step is for the court to determine what married women and what transactions fall within the scope of the policy: i.e., in what situations the law must be applied in order to effectuate the legislative policy. At this stage the court may reasonably reach alternative results. It would be justified, as a constitutional matter, if it gave maximum scope to local policy by applying the law for the protection of all Massachusetts married women irrespective of other considerations. On the other hand, it might be well advised, and would be no less justified, if it gave the policy a more restricted scope. 
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that, when a local married woman deals with a merchant of another state, in which the incapacity is not provided by law, the merchant is at a disadvantage, and insistence on the policy of protecting the married woman will create a conflict with the interest of the foreign state, disappointing the reasonable expectations of the creditor. The court might, therefore, define the scope of the state's interest more narrowly, and decline (in the absence of a clear legislative direction to the contrary) to apply the protective policy in this situation. 43 Note, however, that this result cannot be accomplished by adopting the rule that the law of the place of contracting is controlling. That rule would accomplish both less and more than is intended by such a line of reasoning. The place-of-making rule will catch the case of the contract made abroad by two Massachusetts domiciliaries; it will fail to give the foreign creditor the consideration intended for him where the acceptance is posted in Massachusetts. Moreover, it is not all foreign creditors who are entitled to this consideration, but only those who are accustomed to dealing with married women without worrying about questions of capacity; if the creditor's state has the same law as Massachusetts, there seems no reason to treat him differently from Massachusetts creditors. If the Massachusetts court had formulated some such relatively narrow definition of local interests I would have no quarrel with it. It did not do so, however, but instead chose the place-of-making rule. In that light there is nothing good to be said for the decision. It is a precedent that has taught thousands of law students that the only consideration is place of making, tempered, perhaps, by "local public policy," and so has been a source of mischief.
If the Massachusetts law had not been changed, the best guess seems to be that the court would have held the law of the place of contracting "applicable," but would have declined to apply that law on grounds of "local public policy." 44 This brings us to the question of the decision as it was, on the facts as they were. The law of Maine, as the place of contracting, was held applicable, and no "local public policy" remained to obstruct its application. Mrs. Pratt was required to pay. The change of law intervening between the time of the transaction and the time of action was decisive. So long as we isolate the question of the "applicable law" from that of "local public policy" this interesting phenomenon may pass unnoticed. Yet if we realize that the question of policy is implicit in the question of applicability, we are brought face to face with a problem of retroactivity. A contract unenforceable when made became enforceable by virtue of a subsequent change in the Massachusetts statute. Before expressing an opinion as to the soundness of such a result, I need an answer to one question: Would the Massachusetts court have given retroactive effect to the new statute in a purely domestic case? If not (and there is at least a presumption against retroactivity for such legislation), then the decision in Milliken v. Pratt was wrong, because the statute should no more be given retroactive effect in a mixed case than in a domestic case.
II
Having satisfied himself that the foundations of the traditional system of choice-of-law rules are secure, Mr. Hill turns to criticism of the governmentalinterest analysis, or the particular version of that analysis under consideration. The first phase of his discussion is concerned with three points, the first two of which have also troubled other critics of the method. These relate to the function of "weighing" or "balancing" conflicting state interests, and to the problem of the disinterested third state.
Mr. Hill is not far from the mark when he states that a judgment as to whether a particular function is judicial or legislative "is essentially a judgment as to the proper distribution of power in our society, and not susceptible of being proved or disproved." 45 We all agree that courts make law. Mr. Hill would also agree, I take it, that in our society there is some limit to the lawmaking powers of the judiciary. I shall not say that our problem here is to determine where the line is to be drawn: that is a perpetual problem, and it would be as futile as it is unnecessary to attempt to resolve it for present purposes. I shall not even assert that the weighing of conflicting governmental interests is peculiarly legislative in character; from a younger generation I have learned, better than I knew before, that in matters of conflict between state and national interests the courts have no practical alternative but to weigh and choose, and that the supremacy clause 46 does not provide a sovereign solution. 47 The problem with which we are here concerned relates to the function of courts in true conflict-of-laws cases, i.e., cases in which there is conflict between the interests of two or more coordinate states. If we confine the discussion to the problem thus limited, there is hope that the area of disagreement may be reduced. Progress toward that goal may be facilitated by a reminder that my approach to the problem is that of a law teacher, not of an activist. Let me overstate the position in order to emphasize it: I do not care whether courts undertake to weigh and balance conflicting state interests or not. 48 They are subject to many temptations to do so; plausible apologies for their doing so can be formulated; and the total failure of Congress-the body expressly invested with power to resolve such conflicts-to exercise its power is no doubt unbearably frustrating to men of action. If the courts succumb to such forces I shall not join an appeal to the tumbrels and the guillotine. I shall, however, have problems as a law teacher. The courts are not likely to make explicit the considerations that motivate the choice between one state interest and another; indeed, they are not likely to marshal, or to ask counsel to brief, the "legislative facts"49 on which alone an informed choice can rest. They are much more likely to continue to proceed, as they have done in the past, on the basis of intuitive or sketchily informed judgments as to what is best for the country at large, or the community of nations, and to rationalize the result in terms of juridical concepts. Now, whatever else may be said on this subject, I refuse to pretend to my students that such rationalizations are meaningful. If students are to gain an intelligent appreciation of the reasons why courts decide as they do, and to be able to predict how they will decide in the future, they must certainly look behind such statements as that fraternal life insurance certificates are governed by the law of the state of incorporation because "entry into membership of an incorporated beneficiary society is more than a contract; it is entering into a complex and abiding relation.
... "50 And when we look behind, is it not idle and dishonest to pretend that what we find is legal reasoning in any of its characteristic forms? Underlying the Bolin decision I can find only this chain of reasoning: Fraternal benefit societies serve a useful purpose; as a practical matter they cannot operate at all unless on a uniform basis; such organizations are sufficiently democratic that the member does not need the protection his home state has sought to provide for him by law; therefore they should be allowed to operate in every state in accordance with the law of the state of 48 The position is stated more moderately and more accurately in The Constitution and 51 this is not statutory construction; this is not constitutional interpretation. It is indistinguishable from the kind of reasoning to which the Missouri and Nebraska legislatures resorted in the enactment of their respective laws, although the conclusion agrees with that of only one of the two states. It is indistinguishable from the kind of reasoning to which the Congress would resort if it should give its attention to the problem. Whatever one may do with labels-whether we say that choosing on such a basis is a legislative function that courts should not perform, or whether we say that it exemplifies the judicial function at its sophisticated best-one thing must be clear: no system of rules for choice of law can possibly accommodate, or rationalize, or guide the process. If courts must resolve problems in this fashion, by all means let them do so; but let us not delude ourselves with any notion that we can control or predict the process by a juridical science of conflict of laws.
Let me retreat, now, from the extreme position and confess that, as one having some residual hope of contributing to the improvement of law administration, I am interested in whether courts "weigh" conflicting state interests or not. Naturally, a classroom analysis having no hope of recognition in the world of affairs would be unrealistic even by academic standards. Therefore I repeat that I believe courts should not attempt the weighing operation; that they are not equipped to marshal the facts necessary to inform their decisions in such a process; and that the choice between conflicting state interests should be left to Congress, to which it is expressly committed by the Constitution.
The driving force that leads people to construct systems of conflict of laws, or to call upon courts to weigh conflicting state interests, is a compulsive feeling that conflicts must not remain unresolved. Congress has never acted in such matters, and cannot be expected to act comprehensively with respect to them.
5 2 The resulting situation is intolerable, especially in a federal union, where the power to resolve conflicts clearly exists. If they are not resolved, each state will effectuate its own interests so far as it can. The consequence will be that decision will vary according to the forum in which action is brought; an even more harrowing consequence will be that an attainable ideal will not be attained. Therefore, since Congress has not performed the function, the courts must do so by their own resources. I have been a victim of this compulsive feeling. As I reread the final paragraph of the article on The Constitution and the Choice of Law 5 3 I am rather painfully aware that its final form is quite different from the original, which deplored unresolved conflicts in a federal union and called upon those who waste their energies in scholastic disputations to turn instead to drafting legislation for enactment by Congress. 
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Only after prolonged wrestling with the devil did I come to realize that, with respect to any proposed resolution of a conflict of state interests, it may be appropriate to ask whether the better course is to leave the conflict unresolved. For example, it may very well be that it is better to allow the state of employment and the state of injury to effectuate, so far as they can, their conflicting policies as to workmen's compensation than to have either Court or Congress determine which shall prevail; and that is in fact the situation in which Court and Congress have left the matter; 54 the Court by declining to "weigh" the conflicting interests and Congress by ignoring the problem.
Two things follow: (1) Unless we are overwhelmed by an immature fear of uncertainty, there is no good reason why the courts should rush in to fill the breach left by the inaction of Congress; and (2) while I have no more illusions than Mr. Hill as to the extent to which Congress will interest itself in the power it has not exercised for 170 years, it is not unreasonable to call upon Congress, rather than the courts, to resolve interstate conflicts in any critical situation in which resolution is required as an alternative to peaceful co-existence. It is not true, as Mr. Hill believes, that congressional action "to be adequate would have to take the form of a complete statutory system of choice of law."55 Perish the thought! In the same connection, as I reread the late Mr. Justice Jackson's magistral address on the full faith and credit clause, 5 6 I am surprised and strengthened by the extent to which my views on judicial activism in this context are derived from his. For example:
Certainly the personal preferences of the Justices among the conflicting state policies is not a permissible basis of determining which shall prevail in a case. But only a singularly balanced mind could weigh relative state interests in such subject matter except by resort to what are likely to be strong preferences in sociology, economics, governmental theory, and politics. There are no judicial standards of valuation of such imponderables. How can we know which is the greater interest when one state is moved by one set of considerations--economic, perhaps-to one policy, and another by different considerations-social welfare, perhaps-to a conflicting oneT 7 And Mr. Justice Jackson had not despaired of the eventual assumption by Congress of at least some of its responsibility. 60 and finds inconsistency between the opposition to weighing domestic and foreign interests and the wide latitude to make "political" decisions that is conceded to the courts in other matters, such as the delimitation of local interests. At this point, in the hope of reducing the area of disagreement, I presume to restate Mr. Hill's argument in a form which makes it, perhaps, more effective as criticism, and also makes it possible to answer the criticism more clearly.
Reformulated, the criticism would run thus: Currie denies the propriety of the court's "weighing" the interest of the forum state against that of the foreign state, primarily on the ground that this is a political function of a "very high order." Yet he concedes that, in determining what the policies and interests of the forum state are, the court not only may but should take into account the possibility that broad and provincial definitions may result in conflict with the interests of another state, and may properly adopt a moderate definition in order to avoid such conflict. Is not this process of definition in the light of foreign interests substantially the same as that involved in weighing interests? Has not the so-called "political" function of weighing simply been moved back a step, and given a different name?
There is a degree of force in such criticism. For purposes of the discussion let it be conceded that the difference is largely semantic: that in thus approaching the problem of defining domestic policies and interests the court must take into account "legislative facts" which it is not ideally equipped to assemble, and that its appraisal of those facts requires reasoning and judgment of the legislative type. But though the differences may be semantic, they are nevertheless of very great significance. The process of defining policy and interest is the process of construction and interpretation; the considerations actually motivating the court are likely to be made explicit, and legislative correction of the 59 Readers are likely to be misled, however, by his reference to the fact that in most states judges are elected (p. 476). Surely he does not mean that popularly elected judges have greater freedom to make law than judges selected in some other manner. From conversations with him I know that he was troubled by my statement that the function of choosing between governmental interests "should not be committed to courts in a democracy." Notes on Methods and Objectives in the Conflict of Laws, 1959 DUKE L.J. 171, 176. He rightly concludes that this was intended to mean that the problem was one of separation of powers. P. 476. But the word "democracy" was there to be dealt with, and so Mr. Hill was impelled to remark that judicial legislation by elected judges "is not undemocratic in the sense that it is removed from popular control." Ibid. That, for what it may be worth, is a proposition that must be admitted.
60 Pp. 276-77. I particularly appreciate his contribution of the term "indigenous interests." Ibid. This expression conveys well the important point that the local interests which a court should advance are the product of policies designed to regulate the domestic order, and not of a raw desire to subordinate the interests of foreigners to the selfish "interests," unrooted in domestic law and policy, of local people.
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result is invited. By contrast, the process of "weighing" competing interests is likely to obscure the problem and the motivating reasons for the decision, and moreover to assume a mystical form that tends to paralyze the legislature.
Thus the Jones Act6l provides that "Any seaman who shall suffer personal injury in the course of his employment may ... maintain an action for damages. . . ." Despite the generality of the act, it is not clear whether it should be applied in certain mixed cases, e.g., where a foreign seaman is injured aboard a vessel of bona fide foreign registry in an American port. If the Supreme Court were to hold, as it has been urged to do, that the law of the flag is determinative, 62 the natural-law flavor of the decision would seemingly remove the matter to a plane beyond the reach of legislative rectification. This would be true whether in applying the rule the Court acted mechanically or because it believed, with Professor Hill, that choice-of-law rules aptly reflect governmental interests. Much the same effect would follow if the Court, after making explicit the conflicting governmental interests, were to "weigh" them against each other and pronounce that the American interest in providing a right of action as a means of providing a fund for reimbursement of medical creditors of the injured seaman is inferior to the interest of the foreign country in regulating the rights of the seaman and his employer. There is an aura of finality about such a judicial determination that inhibits legislative correction. Even Professor Freund, who early recognized that questions of full faith and credit involve conflicting state interests, doubted the power of Congress to define the effect of a state's law in other states in such a way as to conflict with past decisions of the Supreme Court. 63 Fortunately, the Supreme Court has adopted neither of these approaches in considering the applicability of the Jones Act to mixed cases. It has approached the problem as one of statutory construction, a process in which 63 "Whether Congress could legislate under the full faith and credit clause to restore the practice adopted by the Louisiana courts and others [with respect to cumulative recovery of workmen's compensation] is, to say the least, doubtful. The constitutional power 'to prescribe the manner in which such acts, records, and proceedings may be proved, and the effect thereof' may well be thought to support legislation enlarging the compulsory area of full faith and credit beyond the bounds set by the present statute... ; but legislation withdrawing from the compulsory area what the Court has held encompassed by the constitutional mandate may stand on a different footing." Freund, Chief Justice Stone and the Conflict of Laws, 59 HARv. L. REV. 1210, 1229-30 (1946). I would formulate the distinction differently. To the extent that the Court has found that a state must give full faith and credit to the law of another when the forum state has no interest in the matter, congressional action to the contrary is foreclosed since here the constitutional provision is self-executing. But in cases of truly conflicting interests, where the Court has in effect weighed the competing interests, as in the fraternal insurance cases (see Currie, The Constitution and the Choice of Law, 26 U. Cm. L. REv. 9, 52-65 (1958)) the Court has merely made a legislative choice in the absence of congressional action, and Congress is free to make a different choice even though the result would be to narrow the area of compulsory full faith and credit.
THE VERDICt OF QUIESCENT YEARS
analysis of the competing governmental interests plays a major part. 64 When the Court came to deal with the specific factual situation stated here, the analysis of governmental interests was neither so explicit nor so thorough as one might desire.65 It was nevertheless evident. The Court did not perceive in the circumstance that the accident occurred in an American port any basis for distinguishing the case from that in which the injury occurs abroad. It therefore refrained from attributing to Congress an intention to embrace the case within the Jones Act. American policy and interests had not been made explicit either by Congress or counsel in the course of argument. On the other hand, application of the act in such circumstances would have an unsettling effect on the commerce of a foreign nation, "without basis in the expressed policies of this country."
66 Like all statutory construction, such a decision is essentially legislative in character; the Court is trying to decide as it believes Congress would have decided had it foreseen the problem. Similarly, the process is intrinsically not very different from that involved in "weighing" the respective interests and choosing between them. The profound difference consists in the fact that the process employed by the Court in these cases is avowedly that of statutory construction, and legislative correction is positively invited. The specific objection to interest-weighing in conflict-of-laws cases arises from the tendency of that approach to inhibit legislative correction-a tendency that is not encountered in statutory construction, nor, perhaps, in any other context of judicial lawmaking except constitutional litigation.
Second, Mr. Hill is distressed by the fact that the method of governmentalinterest analysis, with its forum orientation, makes no provision for the case of the "disinterested third state," 67 that is, the case in which the conflict is between the interests of two states, and the action is in a third. Here the conflict cannot be resolved by preferring the interest of the forum, because by hypothesis that state has no interest. I have considered the problem at some length, 68 and it is, of course, true that the method of governmental-interest analysis provides no solution for it, if interests are not to be weighed. Yet I find it difficult to share Mr. Hill's distress. At the risk of overworking a simile, I ask Mr. Hill whether Euclidean geometry should be rejected because it does not make provision for squaring the circle. When a problem cannot be solved with the re- sources at hand it is sheer quackery to pretend a solution. The rational course is to resort to other materials and methods, preserving the basic method for its value in solving problems within its competence. My position is that the case of the disinterested third state cannot be solved by juridical methods; the aid of paramount legislation-specifically, legislation by Congress under the full faith and credit clause-is necessary. This fundamental fact is not altered by the improbability that Congress will concern itself with the matter. It is true that the courts must nevertheless decide such cases in the absence of congressional action. Again, my principal concern is that we do not delude ourselves about the character of the process of decision; we cannot construct a juridical science of conflict of laws to guide or rationalize it. Certainly the traditional system of conflict of laws does not provide a rational basis for choice between the competing laws. With its arbitrary references to such "contacts" as place of contracting and place of harm it would, as I have said before, "casually defeat now the one and now the other policy, depending on a purely fortuitous circumstance." 69 Mr. Hill, perhaps, would prefer that the court "weigh" the conflicting interests. This, as I have indicated, is all right with me.
But I hope Mr. Hill will write a guide for the courts as to how they should perform the weighing process, and I hope he will keep it clear that the courts are performing a legislative function by default; I hope he will not attempt to construct juridical concepts to rationalize the process. If he writes in this way he will at least not make the teaching problem harder; I fear that nothing he can write along this line will make it easier.
In my opinion, the best way for the courts to handle the case of the disinterested third state is, first, to dismiss on forum non conveniens grounds where that is an appropriate disposition. It will not always be appropriate, however, and so I suggest, as a second basis for disposition, the application of the law of the forum, simply on the ground that no good reason appears why the court should apply any particular foreign law.
70 I do not regard this disposition as unconstitutional, as Mr. Hill suggests.
7 1 Prima facie the forum is entitled to apply its own law, 72 and here no compelling reason exists for displacing that law by the law of a particular foreign state.
It may be conceded that if there is any area in which a set of rules for choice of law is justified it is in such cases as this. But such rules should be as simple and clear as possible, and should be strictly limited so that they wil not be applied to the more normal situation in which they have no place, and in which the court can make a rational determination on the basis of domestic interest. 72 Alaska Packers Ass'n v. Industrial Acc. Comm'n, 294 U.S. 532, 547-48 (1935).
THE VERDICT OF QUIESCENT YEARS
It is amusing to speculate on the possibility that choice-of-law rules may have originated in just such a limited context. If so, their metaphysical character, traceable to the attempt to rationalize them in jurisprudential terms, was a fatal flaw, which enabled them to burst the bounds for which they were intended and to swallow up the whole field of conflicting interests. If there are to be choice-of-law rules for the case of the disinterested third state, this vice should be avoided. Not only should the rules be simple and clear, but they should be so completely unrelated to jurisprudential concepts that there is no possibility of their being proliferated into doctrine that may become controlling in unlike situations. There is no need to frame such rules with elaborate care and theorizing: the results they will produce will be arbitrary in any event. I once suggested that it would almost be better to flip a coin, since that would produce the same results that are produced by the traditional system, and more economically. 73 That will not do, of course, but only because it does not provide for predictability. The rules for choice of law in the case of the disinterested third state should approximate the toss of a coin as closely as possible and still furnish a basis for prediction.
There is a related problem: It is said that certain laws express no governmental policy whatever, but are simple regulations to guide decision where the parties to a consensual transaction do not stipulate to the contrary, as they are free to do. I am not certain that such laws exist; but if they do, it is perfectly clear that an excellent solution to the conflict-of-laws problem is available without resort to abstruse principles ofjurisprudence. By hypothesis, no policy of any state is involved. All that is required, then, is a way of determining, simply and certainly, what law will be applied, so that transactions can be planned and litigation undertaken with some confidence as to the outcomeand, in addition, assurance that the decision will not vary according to the forum. In all solemnity, I suggest that a nearly ideal choice-of-law rule for such cases would be that the governing law shall be that of the state first in alphabetical order. 74 Moreover, I believe the same rule would serve for the case of the disinterested third state. The only difference is that here two states do have interests at stake. Those who believe that it is possible judicially to choose between such interests will, of course, be horrified at the proposal; but since I am not impressed by the arguments in favor of such judicial legislation, 73 Married Women's Contracts, 25 U. Cm. L. REv. 227, 262 (1958) . 74 Because there are different systems of alphabetization, and because of problems of transliteration, there would still be occasion for scholastic disputations; but these should be more rewarding than discussions of conflict-of-laws theory.
This rule might impose undue hardship on the courts of states low in the alphabet, since they would be constantly burdened by the task of ascertaining foreign law, while states high on the list would have the advantage of frequently applying domestic law. This difficulty could be met by applying the rule of inverse alphabetical order for transactions occurring in odd-numbered years. The difficulty does not apply to the case of the disinterested third state, which must, under any system of choice-of-law rules, apply foreign law in any event.
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and since the existing rules for choice of law are just as arbitrary and much more complex, I stand my ground.
Mr. Hill's third point is obscure. Generally stated, it is that the governmental-interest analysis largely overlooks "the extent to which the development of a choice-of-law rule is the outcome of a clash of competing interests of an intrastate character."
75 By this he apparently means that when a court selects or constructs a choice-of-law rule it should give heed to the effect of the respective alternatives upon local private interests, and decide accordingly. Thus, if the quest is for a rule to determine the contractual capacity of married women, and the choice is between the law of the place of contracting and the law of the domicile, the decision may be influenced by the degree to which the one rule or the other would advance the interests of local creditors and local married women. This process is a familiar one, if Mr. Hill's meaning is accurately reflected by his citation of Lams v. F. H. Smith Co.;76 but it hardly commends itself to the seeker after a rational and workable method of handling conflictof-laws problems. It is the process of selecting among the given materials of the traditional system in such a way as to maximize domestic governmental interests by approximation and indirection, instead of by forthright action.
But Mr. Hill seems to mean more than this. His emphasis on private, or intrastate, interests seems to suggest that it is open to the court to make a new calculus of those interests for interstate purposes, quite possibly at variance with the balance previously struck by the legislature for domestic purposes, and then, by its determination of the choice-of-law rule to be followed, to advance the newly paramount interest. Specifically, a court in a state whose law incapacitates married women, being urged to apply domestic law consistently for the protection of domestic women, and realizing that such a choice would entail extension of the same protection to citizens of other states similarly protected by their home laws, might calculate (or speculate) that such a course would defeat the interests of local creditors suing foreign married women in a large number of cases, and might prefer a rule pointing to the place of contracting on the ground that the interests of local creditors would thereby be advanced, although the policy of protection for local women might suffer in consequence. That is to say that, rather than accept the constitutional limitations upon the pursuit of domestic policy, the court is at liberty to abandon the "indigenous" policy established by the legislature and promote an inconsistent policy on the interstate plane.
This will not do at all. I can find no place in conflict-of-laws analysis for a calculus of private interests. By the time the interstate plane is reached the resolution of conflicting private interests has been achieved; it is subsumed in the statement of the laws of the respective states. The forum state in Mr. Hill's discussion has deliberately subordinated the interests of creditors to those of married women. That is the policy which the courts of the state are bound to execute. The constitutional consequences of such a policy are part of it. It is not open to a court to say: "Now that we are aware that the effect of the privileges and immunities clause is to make us generous to foreign married women as well as to our own at the expense of our creditors, we withdraw the basic policy of protection, for interstate purposes, and instead resort to a choice-of-law rule designed to promote the interests of local creditors." If Mr. Hill believes that resort to the law of the place of contracting avoids constitutional problems he is mistaken. Elsewhere I have suggested that apparently neutral choice-of-law rules involve various constitutional problems. 7 7 Here it seems quite obvious that if, by its domestic law, the forum state has conferred on domestic married women a privilege or immunity which the Constitution obliges it to extend to citizens of other states, the constitutional obligation cannot be avoided by slyly invoking the "rule" that the law of the place of contracting governs. 
III
The next part of Mr. Hill's essay is less specific. In the main it is a general criticism of the method of analysis I have advocated, combined with at least equally general statements of Mr. Hill's own position, and interspersed with specific criticism of rather miscellaneous points. It is not tightly organized, and is not easy to answer in organized fashion. I shall not attempt any such detailed response as might be made in a letter to Mr. Hill; many of the points are such that detailed discussion would not deserve the attention of the general reader. Since this part of the essay merges naturally into the conclusion, I shall treat the two together.
The dominant theme is that there is nothing new in the proposition that conflict cases should be decided in such a way as to advance domestic interests; this has always been the central purpose of conflict-of-laws doctrine. If only one defines domestic interests with sufficient breadth, one will find that, in general, traditional conflict-of-laws rules are aptly designed to effectuate them. Adjustments may have to be made from time to time to keep pace with changing conditions, but the fountainhead of progress in conflict of laws is the received heritage of doctrine. In Mr. Hill's own words:
77 Currie & Schreter, supra note 76.
78 If the law of the place of contracting had the juridical significance attributed to it by territorialist theory the classification might be regarded as a reasonable one. But where, as here, it is clear that the court resorts to that rule not because of the compulsion of theory nor for any legitimate purpose, but only as an expedient to achieve discrimination against citizens of other states, the classification dividing contracts made within the state from those made elsewhere cannot be defended. See Currie & Schreter, supra note 76. at 1328.
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It has been noted earlier that it is now taken as axiomatic, at least by scholars, that choice-of-law rules should rationally advance the policies or interests of the several states (or of the nations in the world community). [P. 481]... Huber seems to be stating unmistakably that the basic objective of the law of conflict of laws is to advance the governmental interests of the forum. [P. 482]... [Ihe rules represent, in the main, rational responses to the felt necessities of the times in which they were produced; ... writers from the time of Bartolus to the time of Beale have taught us much about the nature of governmental interest and the means for implementing it; and... the system traditionally employed in the United States embodies much of these teachings. [P. 483] If all relevant interests are considered, including those of a long-term or general character, the particular choice-of-law rule that is evolved may be rationally defensible as being advantageous for the forum even though particular local interests may suffer. [P. 503] It is a mistake to assume that the conflict-of-laws theory and practice of the past represented the product of metaphysical speculations about the nature of law rather than, in the main, the response of men, no less rational than their modem counterparts, to the felt necessities of their times.... [lit is not suggested that the traditional learning of the law of conflict of laws is adequate for contemporary needs. The suggestion is only that it is highly relevant, and that progress in this as in many other areas of the law is most likely to be made by growth from the rich roots of our legal heritage.
There is a difference of perspective here that I do not wish to exaggerate, but rather to delineate carefully, since it is a source of much of the disagreement.
Mr. Hill is right in saying that I do not claim to have originated the idea that conflict-of-laws problems should be analyzed in terms of governmental interests. 79 On the contrary, I have diligently sought for evidence of its antiquity-because I knew that it would be distasteful to the orthodox. While I have not traced it all the way back to Huber, I found significant recognition of it in Lord Kames's Principles of Equity, published in 1760,80 and in certain early decisions of the Supreme Court, notably New York Life Ins. Co. v. Head. 8 1 I hope Mr. Hill is right as to Huber; I would welcome this additional historical confirmation, although at the moment I feel that the evidence offered by Mr. Hill must be supplemented by a good measure of faith to be accepted. However that may be, I should not be in the least surprised if historians were to trace the idea to the very earliest origins of conflict of laws. It is elemental and natural; anyone considering a conflicts problem as a matter of first impression would be likely to approach it first in terms of the interests of the local community, and secondly in terms of the avoidance of reprisals; only later, as the glossators and theorists and schoolmen began to take charge, would these elemental considerations tend to become lost in doctrinal rationalizations. But this, as I see it, is exactly what happened. Let us assume that Mr. Hill is right: all that Ulric Huber did was to codify the practices of his time-the principles employed by wise and sensitive judges in the newly independent states of the Netherlands to promote domestic interests, broadly conceived. Then Mr. Justice Story elaborated Huber's principles into a treatise that dominated American thought on the subject for exactly a century. 82 Meanwhile, another powerful force was in the making. In 1900 Professor Beale published his casebook on the conflict of laws. Here was a scholar whose chosen mission in life was to systematize a challenging subject. During the ensuing generation thousands of future lawyers and judges left Harvard Law School profoundly influenced by his doctrine.
8 3 In 1934 and 1935 his life work culminated in his crowning achievements: the Restatement and the treatise. The orthodox pattern of American conflict of laws had been established. These works will be searched in vain for anything resembling the governmental-interest analysis. It was only later-after the Supreme Court had rendered a highly significant decision 4 -that Beale "humbly and modestly... forecast a movement of social-economic thought" that would affect the law of conflict of laws. Almost all constructive writing on conflict of laws in this century has been in revolt against this "heritage" which has effectually squeezed out any explicit consideration of governmental policy except as it "grudgingly," to quote Mr. Hill,86 recognizes the right of a forum to refuse enforcement to a foreign claim repugnant to local ideas. Not all of this constructive writing has emphasized analysis in terms of governmental interests. One would have to read with keen insight the fine pre-Restatement critiques of Cook, Lorenzen, and Cavers to find the problem formulated in that way. For my part, I am willing to assign a fairly precise date and a name to the modern rediscovery of the importance of governmental interests. The agent of this rediscovery was not a professor, a glossator, nor a theorist, but a judge. The date was 1935, and the man was Harlan Fiske Stone.
8 7 The first adequate academic recognition of this rediscovery I attribute to Professor Freund.88 In my judgment, scholars, lawyers and judges who are not content with things as they are in the postRestatement period have given insufficient attention to the method thus rediscovered; and one of my purposes in writing the articles criticized by Mr. Hill has been to call attention to its power and utility as an instrument of analysis, so that it may be developed as a vital contribution to the just and rational solution of conflict-of-laws problems.
I do not suppose for a moment that the Restatement point of view was ever successful in crushing out the practice of courts to render sensible decisions. Professor Ehrenzweig, in his writings, is fond of demonstrating that the courts do not in fact decide as the Restatement would have them do.89 I tend, on the other hand, to emphasize cases in which the courts have followed Restatement doctrine, or hypothetical cases for which the Restatement provides a rule of thumb, in order to demonstrate what damage that method of dealing with problems would do if it were taken seriously. And there is no doubt that to a considerable extent it has been and is taken seriously. Just such doctrine has driven perceptive judges to resort to disingenuous devices to reach just results "consistent" with the system. 90 Just such doctrine has trapped some of our finest judicial minds into decisions that are unworthy, to say the least: Holmes,91 Cardozo,9
2 Learned Hand93 and Mr. Justice Harlan9 4 are among them. Just such doctrine, when a perceptive court has managed to extricate itself from the coils of the system and reach ajust and sensible result, has called forth angry denunciation from academic acolytes. 95 Finally, let it be noted that Mr. Hill's affirmation that the advancement of governmental interests is "axiomatic" among scholars must be taken in small doses. One of the most forthright statements of the principle in the period between Professor Freund's article and mine was that of Professors Cheatham and Reese. 96 Yet the principle that "A court should seek to effectuate the pur- . is that the determination of state interests is to be made at the time of the action or event whose legal consequences are at issue, not at the time of litigation, except with respect to laws which might reasonably be given retroactive application in a domestic context." 1 20 I cannot improve on this formulation. I can state the same proposition in other terms, and perhaps the reiteration is pardonable in view of the past failure of communication. An "interest" as I use the term is the product of(l) a governmental policy and (2) the concurrent existence of an appropriate relationship between the state having the policy and the transaction, the parties, or the litigation. In Yates, at the time of the transaction, Georgia may have had a policy favorable to life insurance beneficiaries, but it then had no interest in the transaction or the parties; and it cannot be pretended that because the litigation was in its courts it had a procedural interest in the application of its law. In a domestic case, a new statute is not ordinarily applied to antecedent transactions because, while the state had an interest in the parties and the transaction at the time, it had then no relevant policy. In both cases rights have become "vested." To be sure, the policy against retroactive legislation is a policy against upsetting justifiable expectations; but to seize upon that aspect of the matter, and to insist upon it rather than analysis of governmental interests in the approach to conflicts problems, is to reject a relatively precise tool in favor of one that is dangerously vague and liable to question-begging applications. Further, one freely recognizes that vested rights and reasonable expectations may be disturbed when the public interest demands that result. But, despite Mr. Hill's emphasis on the fact that the widow in Yates might become a public charge, it is doubtful that Georgia would have applied its law retroactively in a purely domestic case. If that is so, then Georgia had not declared a policy to the effect that vested rights must be altered to avoid the state's being burdened with indigent beneficiaries, and so it had no justification for unsettling rights that had been settled by reference to New York law.
The ing denied liability, Clay commenced action in the United States district court (on the basis of diversity of citizenship) more than twelve months after discovery of the losses. A clause of the policy, valid under Illinois law, purported to preclude actions commenced more than twelve months after discovery by the insured of the occurrence giving rise to the claim. But a Florida statute purported to invalidate contractual provisions shortening the time allowed by law for bringing suit, and this action had been filed well within the Florida statutory period of five years. The district court entered judgment for the plaintiff on a jury verdict. The court of appeals reversed, holding that application of the Florida statute was inconsistent with due process.1
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The Supreme Court vacated and remanded. Mr. Justice Frankfurter, speaking for the Court, was shocked by the fact that the court of appeals had decided the constitutional question without first resolving two questions of Florida law: (1) Whether the statute prohibiting contractual shortening of time limitations would be applied to a case such as the one at bar, and (2) whether the coverage of the policy extended to willful injury to or appropriation of property by the insured's spouse. With the second of these questions we are not here concerned; nor can we explore the interesting terms of the remanding order, which directed that the trial court hold the action in abeyance pending application by the parties to the Supreme Court of Florida for determination of the questions of local law. The questions of judicial administration gave rise to sharp conflict within the court, and are important as well as interesting; but our concern is with the conflict-of-laws aspect of the case.
To Mr. Justice Frankfurter and a majority of the justices the question whether Florida could constitutionally apply its statute to the case at bar was serious and substantial. Mr. Justice Black is undoubtedly right in characterizing the policy expressed in the Florida statute as one designed "to preserve a fair opportunity for people who have bought and paid for insurance to go to court and collect it."130 His treatment of the question of Florida's interest in applying the statute in this state of facts, however, is far from satisfactory. First, he seems to imply that the very generality of the statute leaves no ambiguity as to its applicability to cases with foreign factors.131 His first explicit reference to Florida's interest narrowly misses being a mere play on words: "Florida's particular interest in this very statute is shown by the fact that the Attorney General of the State filed briefs and participated in oral argument to support both the full meaning the petitioner claimed for the statute and its constitutionality when so interpreted."1 32 The Attorney General's participation as amicus curiae means that the state asserted an interest in the application of the statute in these circumstances. It does not amount to an adjudication of the issue as to whether Florida's relation to the transaction, the parties, or the litigation was such as to give it an interest in so applying the statute-an issue that was resolved by the Court in favor of the state in Watson, and against the state in Dick, Yates, and Dunken. Then, separately discussing the "constitutional" question, Mr. Justice Black stated that "Florida, the forum State, has sufficient contacts with the parties, the property insured, and the lawsuit.
.. "133 He emphasized that "when a contractual provision is one dealing with limitations on actions, it is particularly inappropriate to compel the forum State, as a constitutional matter, to apply the law of the place where the contract was 'made' "134 citing, inter alia, Wells v. Simonds Abrasive C0.1 35 But this is undiscriminating in the extreme. While Mr. Justice Black recognized a difference between statutory and contractual time limitations, he insisted upon tion is not presented. Mr. Justice Frankfurter's doctrine of abstention will have proved its worth in this case, at least. But if the Florida court answers that it would apply the statute in a case like Clay, because questions of time limitation "go to the remedy," or because of the residence of Clay and the location of the property there at the time of the loss, the Court's problems will be far from solved. There will again be a division within the Court, with some justices regarding the "contacts" as sufficient and some regarding them as insufficient to support the interest of the state in applying its law.
It is vitally important that the Florida court answer one specific question: Assuming that the policy expressed in the statute is one designed "to preserve a fair opportunity for people who have bought and paid for insurance to go to court and collect it," is the evil which that policy is designed to alleviate so acute, and is the policy so exigent, that Florida believes it necessary to apply the statute from its effective date onward for the protection of the total population of Florida, including residents who had previously entered into domestic contracts containing such "suit clauses" ? In other words, is the statute construed as having retroactive effect? If the answer is no, the Court's problem is solved. If Florida has no policy of protection for residents who entered into such contracts before they were protected by the statute, it has no policy that can rationally be applied to upset vested rights under contracts made under circumstances such that Florida then had no interest in them. If the answer is yes, the Court must determine a different question-probably an easier one, since it is an ordinary question of constitutional law rather than one mixed with conflict-of-laws theory: Is such retroactive legislation a reasonable exercise of the lawmaking power under the due process and contracts clauses?
If it is, Florida may protect its new residents, who come into the state bearing out-of-state contracts, to the same extent that it may protect its old residents, holding contracts made prior to the enactment of the statute. If it is not, then it is just as unreasonable, and just as much an impairment of the obligation of contracts, to apply the law for the protection of the new resident with an out-of-state contract as to apply it for the protection of an old resident with a contract antedating the statute. In either case, the same justification must appear for applying the statute to alter rights and duties settled under a different law.
Mr. Justice Black observed that the Clay case had been in litigation three years when the Court's decision came down, and speculated that a similar period might well be required before it came back to the Court.40 One hopes that, when and if it does come back, it will not be necessary to send it on another three-year tour of the state and lower federal courts. Yet the information that is likely to be forthcoming from the Supreme Court of Florida is not likely to provide an adequate basis for the Supreme Court's resolution of the constitutional question.
140 6 U,S. at 227, IV To one of Mr. Hill's charges I plead "guilty" without reservation. In the first sentence of his essay he attributes to me the proposal that traditional methods of choice of law be abandoned in favor of a method "involving the effectuation of relevant governmental policies on what appears to be an adhoc basis."
141 "Ad hoc" has a deprecatory connotation that was no doubt intended. But the method I advocate is the method of statutory construction, and of interpretation of common-law rules, to determine their applicability to mixed cases. While there are some general principles to guide us, statutory construction must always be an ad hoc process. The distinctive virtue of the common-law system is that it also proceeds on an ad hoc basis. I am proud to associate myself with the common-law tradition. We have too long supposed that conflict-of-laws problems can be solved in accordance with a code, transplanted from the continent of Europe, which takes no account of the policies involved in statutes and rules, nor even of the content of the laws that are competing for recognition. It is time to return to methods that are indigenous to our legal system, and that our judges and lawyers are fully competent to utilize by reason of their training and experience.
Mr. Hill's criticism has been stimulating and constructive. It has required me to re-examine the validity of the interest analysis at several critical points. It has required me, perhaps, to sand down the sharp edges of the position that courts are not equipped to make decisions that are essentially political in character. It has not, however, shaken my conviction that there should be a sharp break with the system that proffers to every state a choice-of-law rule for every situation, and that the starting point of every search for the applicable law should be an inquiry into the governmental policies and interests involved. Like most other modern scholars in this field, he is willing to accept, and even stress, the factor of governmental interest as a matter to be taken into account. I gather that he would assign to this factor somewhat the same place in the scheme of things as that suggested by Professors Cheatham and Reese. 142 He is unwilling, however, to accept the view that a system of universal choiceof-law rules is inherently unworkable, or even that any particular rule for choice of law must pass the test of consonance with the enlightened interest of the state that is called upon to apply it. His trusting faith is that the inherited rules embody the wisdom which the past has lavished upon the protection of such interests, and that they are at least prima facie entitled to be accepted, along with the supplementary doctrines, such as characterization and renvoi, that are required in their application. His belief is that "progress in this as in many other areas of the law is most likely to be made by growth from the rich roots of our legal heritage."' 
